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Sexual Harassment is defined as unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of sexual nature when such behavior is used to make employment decisions or when it results in a working environment that is hostile, offensive, or intimidating, or so negative that it affects the employee’s ability to do his or her job.

Sexual harassment usually involves physical, verbal, or nonverbal behavior of a sexual nature.

This means that words or gestures that have a sexual content or are directed primarily at one sex fall within the definition. For example, staring, leering, rolling your eyes or wiggling your tongue might be construed as sexual behavior.  The behavior has to be UNWELCOME (& perhaps repeated) for it to be sexual harassment.

Courts are not trying to outlaw all flirting & romance in the workplace, but to eliminate behaviors that are humiliating, offensive, or so negative that they affect the employee’s ability to do the job.

QUID PRO QUO sexual harassment occurs when a SUPERVISOR attempts to make an employee’s submission to sexual demands a condition of his or her employment.  It involves an implicit or explicit threat that if the employee does not agree to the sexual demands, he or she will lose his/her job, receive unfavorable performance reviews, be passed over for promotion or suffer other adverse employment consequences.  This behavior may contribute to what is known today as a hostile work environment.

A landmark decision of the Supreme Court noted that there are differences in the way sexual comments and conduct on the job are perceived by men and women.  The court cited an expert who argued that men considered sexual comments and conduct as “comparatively harmless amusement.”

When sexual comments or conduct are directed at men, many are apt to find it harmless, even flattering, and they are unlikely to consider it insulting or intimidating.  To illustrate the double standard, suppose that a male supervisor who often touched women subordinates on the shoulder, back or arms was in turn repeatedly touched on the same places by his male (gay) supervisor.  Do you think he would be flattered and amused by that behavior?


Not for a moment.   He is likely to regard it as extremely insulting and offensive.

Now see if you can recall the basic conditions for sexual harassment…

According to court rulings, certain conditions have to be met for behavior to be sexual harassment.  Which two are not conditions?

a. 
The behavior has to be unwelcome

b.
The behavior has to be repeated or severe

c.
The behavior has to be ignored by management

d.
The behavior can be physical, verbal or non-verbal

e.
The behavior has to be sexual in nature or directed primarily at one sex

f.
The behavior has to be directed at the opposite sex

The only 2 statements listed above which are not conditions of sexual harassment are:

c. The behavior has to be ignored by management

f. The behavior has to be directed at the opposite sex

One of the reasons why sexual harassment is a touchy subject is that people are unsure of the boundaries of permissible and impermissible conduct.  We will focus our attention on that problem shortly, but for now, here is one generalization worth remembering:


Women are twice as likely to be subjected to various types of harassing behaviors according to VA statistics.

Behavior that was once considered acceptable is now the subject of complaints and lawsuits.  Those actions are embarrassing, expensive, and time consuming to all concerned.  You need to realize that if you are found guilty in a sexual harassment complaint, you may be liable for substantial monetary fines.  There are several recent cases where the harasser/perpetrator (the initiator of the sexual harassment) was held responsible for paying a fine.

How do I know if I am going to offend someone and be guilty of sexual harassment?


As a guideline, a person might ask whether:

· The statement or action is likely to embarrass or offend the person

· The statement, if made in a group setting, might result in some listeners drawing a conclusion about a sexual relationship between the two participants.
We will get into a close examination of the conditions later, but at the very minimum, sexual harassment has to meet these tests:

· It has to be unwelcome

· It can be physical, verbal, or non-verbal

· It has to be sexual in nature or directed primarily at one sex

The first requirement is…   
The behavior has to be UNWELCOME.

If 2 people are joking around, each telling dirty stories or making comments with a sexual innuendo, that may not constitute sexual harassment; HOWEVER, it is inappropriate behavior and may be offensive to a 3rd party!

Here is the second requirement…   The behavior may be PHYSICAL, VERBAL OR NON-VERBAL.
Sexual harassment does not have to involve any sort of physical touching or contact.  Words alone may be harassing.  Similarly, a leer or facial expression or body gesture may constitute harassment under certain circumstances.

Third standard is this…  The behavior has to be SEXUAL IN NATURE OR DIRECTED PRIMARILY AT ONE SEX.
Many working environments are unpleasant, intimidating, and even hostile.  Sweatshops and assembly lines can be tough places to make a living and anyone who has been a waitress will testify that it can be a harassing experience from other employees, as well as customers.  But the fact does not constitute sexual harassment unless the behavior is directed at, or primarily affects one sex.  Sexual harassment is one form of discrimination, but not all sex discrimination is sexual harassment.  If the condition affects only one sex, it may be possible that the working environment might be regarded as sexual harassment, but it is more likely to be a case of sex discrimination due to gender.
THE IMPORTANT THING IS NOT THE INTENT OF THE PERSON DOING THE BEHAVIOR, BUT THE ATTITUDE AND RESPONSE OF THE OTHER PERSON.

Words or behaviors that one person finds amusing or inoffensive may be embarrassing or humiliating to another.  Behaviors that once were tolerated are no longer acceptable in the workplace.

Today, the courts generally look at the behavior itself and whether it could reasonably be expected to cause others embarrassment or humiliation, or otherwise have a negative impact in their work.

The standard the Supreme Court used in their November, 1992, decision is the “reasonable person” test. Would a reasonable person have been offended or intimidated or humiliated by that behavior to the extent that it had a negative impact on his or her work.

If questions about your sexual experiences are not offensive to you, then you, personally, have not been sexually harassed.  However, if another individual, reasonably, finds those questions embarrassing or demeaning, then that behavior may well be sexual harassment.

HOSTILE WORK ENVIRONMENT

Which of the following behaviors might not be considered offensive by a reasonable person:

a. Leering, winking, licking lips, blowing kisses

b. Making sexual gestures with hands or body movements

c. Touching another’s hair, clothing or body

d. Referring to an adult as “girl,” “hunk,” or “doll”

e. Unwanted touching, leaning over or cornering

f. Asking about sexual preferences, fantasies, history

g. Turning work discussions to sex topics

h. Displaying sexual photographs and drawings

i. They are all offensive to a reasonable person.

The correct answer is “i”:  They are all offensive to a reasonable person.

UNDERSTANDING THE VA’S POLICY ON PREVENTING SEXUAL HARASSMENT
The Department of Veterans Affairs has a formal written policy on the prevention of sexual harassment.  Their intent is to spell out the organization’s intolerance of sexual harassment and outline what to do if you are involved in or witness to an incident.

There are two purposes driving an organization’s formal policy statement on the prevention of sexual harassment:

1. To provide a policy and a set of procedures so that everyone knows what is expected of him/her.

2. To limit the organization’s potential legal liability in the event of a sexual harassment incident.

An essential element in our Sexual harassment policy is that employees have a right to a work environment free of offensive, intimidating, humiliating or sexually-related conduct.

A second essential element in a sexual harassment policy should spell out what the employer should do if a sexual harassment incident occurs.

Two additional elements should be found in the VA’s Sexual Harassment policy:

· An alternative avenue for an employee to call attention to a sexual harassment incident, the employee should not have to talk to their supervisor first, if the supervisor is the alleged harasser.

· The employer should respect the privacy of the person making the complaint insofar as it is possible while investigating the complaint.

Let’s look at a case study…

A female employee comes to her supervisor and describes a series of behaviors that the supervisor is sure is sexual harassment.  BUT…the employee does not want to be known as a troublemaker, so she asks her supervisor not to investigate or talk to others.  What should the supervisor do? 

The investigation must be kept as confidential as possible, but the supervisor cannot honor the employee’s request to ignore the situation.  To do so runs the risk that the organization will be liable for damages if the problem persists, which is likely,if nothing is done. 
Can you appreciate why organizations must treat sexual harassment complaints seriously?
There is much speculation about the motivation of a victim who complains about sexual harassment.  What do you think is the most common reason?

Most victims simply want the harassment to stop.  Most just want to get on with the job, free of the unpleasantness of sexual harassment.

For more information or questions, you can contact the Sexual Harassment topic experts:

Vernell Rhodes (303)370-7561 or Jan Johnson (303)370-7562.

